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production in Ohio
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Oil and gas plays are not unusual in Ohio. The first reported
Ohio well was drilled in 1814 (by accident) followed by more
production in 1860. The Marathon Oil Company was
founded near Findlay stemming from prolific production in
the late 1800s and early 1900s. At the time, oil and gas also
flowed freely in several areas of the state: from the northwest-
ern to southeastern counties, northeastern counties and south
central counties—wells were even drilled over Grand Lake St.
Marys. Over time, most of Ohio has been involved in oil and
gas exploration and development; wells have been drilled in
76 of Ohio’s 88 counties. 
Many of the early oil and gas operations died off due to poor
management, waste and lack of regulation. After the explo-
ration of the late 1800s and early 1900s ran its course, there
was a relative lull until the Morrow County Oil Boom in
1963. This time the oil boom was accompanied by better laws
that regulated the production and conservation of oil and gas
and the placement of wells. 
Today’s excitement over oil and gas is accompanied not only
by additional regulations that target protecting the public, the
environment and the industry, but also by improved methods
of production that make it possible to reach the oil and gas re-
serves tucked in far reaches of underground rock and shale
formations. Perfected in the shale formations in Texas, hori-
zontal drilling involves drilling horizontal “legs” off a conven-
tional vertical well. Even more, several horizontal wells can be
drilled off the same well pad traversing horizontally a mile or
more underground. As a result, fewer drilling rigs are needed
on the ground’s surface to produce the same resource volume.
The current focus in Ohio is on a formation known as the
Utica Shale. Geologists believe that the Utica, which ranges
from 6,000-9,000 feet in depth, may have served as the source
of much of Ohio’s historical production. Operators are looking
at the Utica because of the possibility that it may contain not
only natural gas but also crude oil and natural gas liquids
(NGLs). The added value of crude oil and NGLs improves the
overall economic value of the operations. These additional rev-
enue streams are significant in today’s environment of relatively
low natural gas prices and the substantial costs involved in
drilling a horizontal well—ranging from $2-$10 million a well. 
As energy companies, geologists, petroleum engineers and
landmen ready the landscape for operations in the Utica and
begin tasks toward oil and gas production, lawyers need to be
ready to service clients for countless legal issues relating to oil
and gas production. More importantly, lawyers should under-
stand the structure and laws by which oil and gas rights and
interests are regulated, sold, purchased, transferred, proven
and preserved.

Ohio’s comprehensive regulatory structure
Unlike other states, Ohio provides a distinct, predictable and
favorable regulatory structure for its oil and gas industry. Ohio
Revised Code Chapter 1509 and the rules promulgated under
it govern oil and gas activities in the state.1 While the statute
fulfills the primary goals of conservation and regulating health

As a new oil and gas
“play” surfaces,
landowners, energy
companies, drillers
and lawyers gear up
for Ohio’s next boom.



12 www.ohiobar.orgOhio Lawyer November/December 2011

and safety aspects germane to oil and gas
activities, a more important feature of
R.C. 1509 is the General Assembly’s fore-
thought and understanding of the expert-
ise required in regulating the oil and gas
industry. Consequently it created the Di-
vision of Mineral Resources Management
(as an agency of Ohio’s Department of
Natural Resources).2 It was given the 

sole and exclusive authority to
regulate the permitting, location
and spacing of oil and gas wells
and production operations
within the state. The regulation
of oil and gas activities is a mat-
ter of general statewide interest

that requires uniform statewide
regulation, and this chapter and
the rules adopted under it con-
stitute a comprehensive plan
with respect to all aspects of the
locating, drilling, and operating
of oil and gas wells within this
state … .3

The statute is of vital importance to Ohio
producers due to the unique and technical
aspects of oil and gas activities. It estab-
lishes a comprehensive statewide structure
to govern the oil and gas industry in
Ohio, assuring individuals and corpora-
tions in the industry that if they follow
the set rules and regulations and obtain

proper permits, they may conduct their
business without undue interference from
local authorities or otherwise. As such,
local ordinances, laws and regulations of
certain aspects of oil and gas activities—
such as zoning laws—are pre-empted by
the structure of R.C. 1509. This pre-emp-
tion of local regulations also supports the
fundamental importance of a comprehen-
sive plan to govern the oil and gas indus-
try. Due to the comprehensive regulatory
structure, state officials have acquired
both the resources and the extensive scien-
tific and technical expertise to regulate
and to permit the oil and gas industry.
Municipalities and other localities cannot
be expected to have the expertise neces-

Severed mineral interests can be a signifi-
cant obstacle to the efficient development
of Ohio’s natural resources. To address this
issue, Ohio’s General Assembly enacted a
mineral lapse statute that provides a
process to reunite abandoned mineral in-
terests with the surface estate. The Dor-
mant Mineral Act, found in R.C.
5301.56, was first enacted in 1989. The
original statute provided that a severed
mineral interest is deemed abandoned and
reunited with the surface interest after 20
years unless the mineral interest was in
coal or was held by the United States, the
state of Ohio or by any political subdivi-
sion of either. Alternatively, the severed
mineral interest was not deemed aban-
doned if, within the preceding 20 years
• The mineral interest was the subject of

a recorded title transaction;
• There had been actual production by

the holder of the mineral interest;
• A claim to preserve the mineral interest

had been properly filed; or 
• A separately listed tax parcel number had

been created for the mineral interest.1

The statute did not explicitly address
when the 20-year period began. The court
in Riddel v. Layman held that the period

ran from the time the statute was en-
acted.2 This created a “look-back period”
so that if no saving event occurred be-
tween March 22, 1969, and March 22,
1989, the underlying mineral interest
vested back to the surface estate.
In 2006, the General Assembly amended
the Dormant Mineral Act to clarify the
procedure for reuniting the mineral and
surface estates and to address concerns that
the statute did not provide notice to min-
eral interest owners regarding the termina-
tion of their interests. First, the surface
owner must notify the mineral interest
owner, by direct service or by publication,
of his intent to have the interest declared
abandoned. To contest the declaration of
abandonment, the mineral interest owner
must notify the surface owner and file an
affidavit that identifies the saving event
that occurred during the preceding 20
years to preserve the mineral interest or a
claim to preserve the mineral interest.3 Sig-
nificantly, the amended statute clarified
that the 20-year clock begins to run when
notice of the impending declaration of
abandonment is served or published.4

If the mineral interest owner fails to sub-
mit an affidavit that documents a saving
event or file a claim to preserve the inter-
est within 60 days of the notice, the sur-

face owner may cause the county recorder
in the applicable county to memorialize
the record on which the severed mineral
interest is based with a statement that the
interest has been abandoned. The mineral
interest then immediately vests in the
owner of the surface estate.5

Claims to mineral interests
The revised statute addresses the issue of
lack of notice to mineral interest owners
and creates a clear procedure for preserv-
ing mineral interests. However, the proce-
dure may frustrate one of the goals of the
law by impeding the development of re-
sources. Specifically, the procedure laid
out in the statute allows mineral interest
owners to file a claim to preserve the in-
terest within 60 days of receiving notice of
impending abandonment. The claim halts
the process by which the surface owner
may have the interests vested into the sur-
face estate.  
However, there is a potential ambiguity in
the statute regarding whether the mineral
interest owner can cure the failure to
make use of the interest within the statu-
tory period through this process—an am-
biguity that, to our knowledge, no Ohio
court has addressed as of this writing. As
we read the statute, the surface owner
who seeks to reunite underlying mineral
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sary to meet the two goals of encouraging
oil and gas exploration and providing safe-
guards to ensure the public welfare. 
Accordingly the statute successfully pro-
vides a complete and comprehensive
structure for the protection of the public
health, safety, welfare and the environ-
ment, while also providing for the effec-
tive and efficient development and use of
Ohio’s oil and gas reserves. 

Obtaining and preserving 
oil and gas interests 
Generally the first legal instrument re-
lated to the development and exploration
of oil and gas is an oil and gas lease. Sev-

eral articles and treatises address the na-
ture, form and specific provisions of oil
and gas leases (this article will not dupli-
cate those efforts); however, the current
excitement surrounding a new oil and gas
play brings with it a scrutiny of both new
oil and gas leases as well as established oil
and gas leases, and the latter is garnering
a great deal of attention. The current mo-
tivation for the increased scrutiny of es-
tablished oil and gas leases is to
determine if a lessor is in a position to
terminate the current oil and gas lease
(perhaps granted years ago) and enter
into a new lease (which may include
higher bonus payments given the antici-

pated return of the oil and gas play). The
following discussion highlights a few
bases for such scrutiny.
The validity, recordation and interpreta-
tion of oil and gas leases are governed by
general statutes, industry specific
statutes and case law. Still, challenges
made in connection with oil and gas
leases are commonly founded—and de-
fended—on basic real estate grounds,
some of which may sound familiar yet
arcane to real estate practitioners. Chal-
lenges range from the effectiveness of a
lease based on the date of recording in
the public records, to the “termination”

interests with the surface estate may still
have recourse. Although the county
recorder may not proceed to memorialize
that the mineral interest has been aban-
doned after a claim has been filed, the sur-
face owner may still file suit to require the
mineral interest owner to provide evi-
dence that a saving event occurred during
the 20 years preceding the notice of im-
pending abandonment. If there is no evi-
dence that a saving event occurred, a
straight-forward reading of the statute
could allow the court to declare the min-
eral interest abandoned and vested to the
surface estate.
Alternatively, the surface owner may,
under the right circumstances, still argue
that the mineral interest was deemed
abandoned based on the self-executing na-
ture of the 1989 statute. If there is no evi-
dence that a saving event occurred during
the period between 1969 and 1989, the
interest would have been deemed vested
back to the surface estate as a matter of
law. This approach was taken in the 2010
case Wiseman v. Potts.6 The court applied
the 1989 version of the Dormant Mineral
Act in granting summary judgment on
the plaintiff surface owner’s claim that the
defendant mineral interest owner had
abandoned his interest. The surface owner
argued that there was no evidence that a
saving event had occurred during the 20
years prior to 1989. Therefore the interest
was deemed abandoned and vested to the
surface estate owner.    
Both approaches are consistent with the
U.S. Supreme Court’s seminal decision

upholding Indiana’s dormant mineral
statute. In Texaco, Inc. v. Short, the statute
provided for a self-executing lapse of min-
eral interests and reversion to the surface
estate if no saving event occurred within a
20-year period.7 The Court held that there
was no constitutional right for a mineral
interest owner to receive individual notice
that his right will expire. It is enough to
satisfy due process if the mineral interest
owner receives notice and an opportunity
to be heard prior to an adjudication de-
claring the interest abandoned—one of the
purposes of the 2006 amendments. 
Applying this holding to the Ohio Dor-
mant Mineral Act, it would be reasonable
for Ohio courts to declare mineral interests
vested in the surface estate in the absence
of evidence of a savings event during the
20-year look-back period as long as the
mineral interest owner has received notice
of the proceeding and has a chance to
present evidence of a saving event if he de-
sires. This premise holds true for both the
1989 and 2006 versions of the statute.
The potential oil and gas boom in Ohio
has already resulted in an increased interest
in leasing opportunities. One difficulty
seen by many landowners and operators in
this new boom is the historical severances
of mineral interests from the surface estate.
It is important for practitioners to under-
stand the evolution of the Dormant Min-
eral Act and how it may be applied to vest
mineral interests in the surface estate or to
protect the mineral interest owner.  
For more information, see R.C. 5301.56. n
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date of a particular oil and gas lease, to
title issues and to disputes surrounding
good title. 
For example, Ohio is a “race state” with
respect to oil and gas leases, licenses, as-
signments and other like instruments.
Under R.C. 5301.09, oil and gas leases
(or a memorandum of oil and gas lease)
must be recorded to be effective as to
third parties without notice or a reason
to inquire (such instruments shall be
“filed for record … without delay”). The
statute states:

[N]o such lease or license shall
be valid until it is filed for
record, except as between the
parties thereto, unless the person
claiming thereunder is in actual
and open possession.4

As such, an unscrupulous landowner
could conceivably grant a lease to ABC
Company, accept payment and turn
around and grant a lease on the same
property to XYZ Company. If XYZ Com-
pany records its lease before ABC Com-
pany records its lease, XYZ Company
holds the oil and gas rights in the prop-
erty—and the landowner finds himself in
a battle with ABC Company. ABC Com-
pany’s unrecorded lease is not a valid lease
unless ABC Company is in actual and
open possession of the property—which is
usually not the case with oil and gas leases
at the beginning of a lease.
The term or duration of an oil and gas
lease can be subject to challenge. Gener-
ally the term of an oil and gas lease is not
set for a specific period of time, but the
term is determined by the length of time
in which oil and gas is produced from the
leased property. That is, many leases pro-

vide for a primary term during which a
lessee must drill a well and then a second-
ary term, which provides that the lease will
continue as long thereafter as oil or gas is
produced—in paying quantities—from
the leased property. Arguments in connec-
tion with the term of a lease center on in-
terpretation of the lease and may involve
whether drilling has commenced; what
constitutes paying quantities; the effect of
a temporary cessation of activity; the ef-
fect of conditions of force majeure; the ef-
fect of nonpayment of amounts due under
the lease; and whether other provisions of
the lease or actions or inactions of the les-
see negate the stated primary term or sec-
ondary term.
Title matters may also plague parties to an
oil and gas lease and they may implicate
“run of the mill” type matters (proper
names of parties, marital status designa-
tions, proper legal descriptions, valid exe-
cution and acknowledgement and
ownership or a gap in title). Complications
also arise because oil and gas leases often
involve severed mineral interests (those
which have been split from the surface in-
terests). Also the mineral interests may have
been severed generations earlier, and raise
title questions that extend to estate matters
and myriad splits of the interests. 
There may be two chains of title to be
searched and a determination to be made
to establish that the severed mineral inter-
ests have not merged back into the surface
estate. Certain laws such as the forfeiture
statute (R.C. 5301.332), the dormant
mineral interest statute (see sidebar on
pages 12-13) (R.C. 5301.56) and the
marketable title statute (R.C. 5301.47 et
seq) provide guidance and solutions to
various title matters.

In the situation where a landowner desires
to enter into an oil and gas lease, but an
older oil and gas lease is of record—under
certain conditions—the landowner can es-
tablish that the lease has expired and move
forward to enter into a new lease. Given
that most oil and gas leases do not have a
definite term, landowners have incurred
problems with old leases clouding their
title to real estate. Revised Code 5301.332
provides potential relief for landowners by
offering a method to remove oil and gas
leases from the public record when such
leases are no longer in effect. This statute
is not intended to resolve disputes, and if
the lessee asserts that the lease continues in
effect and acts in accordance with the
statutory procedure, the lease will be unaf-
fected by the acts of the landowner under
the statute.  To use this statute a
landowner must have a meritorious reason
for the lease to be forfeited and two condi-
tions must be met: no well exists on the
leased property or none of the wells on the
leased property are producing; and a spe-
cific provision in the leases has been bro-
ken or the term of the lease has expired. As
long as the conditions are met, the
landowner can proceed with the notice
and affidavit procedure outlined in the
statute. To protect a lessee’s interest and to
avoid a lease from being forfeited, a lessee
must respond to the landowner-lessor’s ac-
tions in accordance with the procedure
outlined in the statute. 
In the situation where a landowner owns
the surface rights to the land and not the
mineral interests underlying the surface,
but the mineral interests have been “dor-
mant” for a designated statutory period,
under certain circumstances the dormant
mineral interests may revert to the
landowner. (See sidebar on pages 12-13.)
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A variety of title matters can also be ad-
dressed under Ohio’s Marketable Title Act
(codified at R.C. 5301.47–5301.56); its
purposes to simplify, to facilitate and to
improve reliance on a record chain of title
and to permit the extinguishing of out-
standing claims on title due to a lapse of
time. The Marketable Title Act works to
eliminate “ancient interests” that operate
to cloud title. 
The act in its broadest sense requires that
interests in land, including easements, min-
eral rights or other severed interests, be re-
recorded every 40 years, or such interests
will be automatically extinguished and re-
united with the fee interest. However,
many exceptions and exemptions exist in
the Marketable Title Act which makes
practical application of the statute difficult. 
A claimant seeking record marketable title
must complete the following steps:

• Determine the root of title and en-
sure that the claimant has an un-
broken chain of title.5

• Review the root of title and later
transactions in its chain, or an inde-
pendent chain of title, to determine
if any interests, claims or defects
have been preserved or created. 

• Ensure that (a) no record notice has
been filed, (b) that there has been
no continuous possession on the
property for forty years or more
and (c) no parties have preserved or
gained interests in the property
through adverse possession. 

• Check the chain of title for any in-
terests exempt from the Mar-
ketable Title Act, and thus not
extinguishable by the Marketable
Title Act. 

On completion of these steps, a claimant
may assert marketable record title as to his
claimed interest, noting that the
claimant’s marketable record title may be
subject to preserved interests, as set forth
in the statute. 
Interest holders, on the other hand, should
be careful to protect their interests from
extinguishment under the Marketable
Title Act. The interest holder should file
for record notice within the 40 year period
(if his or her interest falls within the scope
of the Marketable Title Act). When relying
on references to the interest in the root of
title or later transactions contained in the
record title, the interest holder should en-
sure that these instruments specifically ref-
erence the interest that the holder wishes
to protect. There are many aspects of the
applicability of the Marketable Title Act
that must be given close attention in order
to protect or to assert the interests of the
party claiming marketable record title or
the interest holder. 
In addition, title matters may be resolved
by filing a quiet title action or a declara-
tory judgment action. The bases of these
actions may include, among other matters,
adverse possession claims, dormant min-
eral interests and marketable title issues.
From a practice standpoint, quiet title ac-
tions require great detail and diligence in
identifying all parties, especially when sev-
ered mineral interests are involved. Practi-
tioners should be mindful of the nuances
involved in filing of quiet title actions.
Going forward, Ohio will weave its own
story about the current oil and gas play,
an unlimited reality of lawyers, producers,
geologists, petroleum engineers and land-
men who are prepared to work and to
participate in another chapter of Ohio’s
rich history. n
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Endnotes
1 R.C. 1509 was first enacted in 1965, and has

been amended several times, most recently by
S.B. 165 (2010). 

2 Effective Oct. 1, 2011, Ohio Department of
Natural Resources has a Division    of Oil and
Gas Resources Management, which succeeds
the authority of the Division of the Mineral
Resources Management.

3 R.C. 1509.02.
4 R.C. 5301.09. 
5 The root of title is a conveyance or other title

transaction which purports to create the in-
terest being claimed and is the most recent
title transaction recorded as of a date 40
years prior to the time which marketability is
being determined.


