
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSLYVANIA

REPLY OF EDWARD AND KATHLEEN OSTROSKI IN SUPPORT OF
THEIR EMERGENCY MOTION TO INTERVENE

Edward and Kathleen Ostroski, by counsel, William R. Caroselli and

Caroselli Beachler McTiernan and Coleman, L.L.C., respectfully reply to the

oppositions of Plaintiffs and Defendant to their emergency motion to intervene.

INTRODUCTION

The Court has broad discretion under the permissive intervention rule to

allow interested persons to intervene. The Court should exercise that discretion in

favor of allowing Movants to intervene in this case.

As the Court is aware, Movants have filed a proposed class action in this

Court

,

DEMCHAK PARTNERS LIMITED
PARTNERSHIP, et al.

v.

CHESAPEAKE OPERATING, L.L.C.,

Defendants.
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, for the conversion of natural gas royalties. That

action is Ostroski v. Chesapeake Energy Corporation, et al., Case No. 15-0234

(JEJ) Ostroski Conversion Action .

The Demchak class members are potential putative class members in the

Ostroski Conversion Action but would be precluded from participating in that

action by the Demchak release, thereby forfeiting the potential recovery of

exemplary damages.

The settlement notice is confusing and incomplete because it could be read

to allow participation in the Ostroski Conversion Action. The notice states that the

release covers . Affiliate company is sometimes

defined in the law as a company that is controlled by another company. See, e.g.,

In re Motorola Securities Litigation, 644 F.3d 511, 518 n.1 (7th Cir. 2011) (noting

th company

When used in this sense,

does not include a parent company or a sister company. Members of the

settlement class may well think that they are only releasing Defendant and

companies it owns or controls. Defendant does not own or control Chesapeake

Energy or Chesapeake Operating.

As the consequences of the Demchak release would forfeit the ability to

rec
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sister companies, Class Counsel should be ordered to provide the actual release to

the members of the settlement class. At a minimum they should be required to

furnish the operative language of the release. Further, Movants respectfully submit

that members of the settlement class should be provided notice of that the Ostroski

Conversion Action is pending in this Court and that their acceptance of the

Demchak settlement would preclude them from recovering damages in the

Ostroski Conversion Action.

ARGUMENT

A. The Settlement Notice Is Insufficient, Confusing,
Incomplete, and Defective as to the Scope of the Release.

The settlement notice is fatally defective because it does not mention, let

alone adequately explain, that in addition to releasing the Lessee/Defendant class

, ,

-affiliated parties. The notice states:

In exchange for the benefits received by the class,
Chesapeake and its affiliates will be released from any
and all claims the Settlement class members may have
against Chesapeake or its affiliates based upon the
calculation, payment and/or reporting of royalties
pursuant to a Pennsylvania Lease, in accordance with
the Amended Settlement Agreement. The Settlement
affects only Chesapeake and/or its affiliates and does
not affect how any other entity calculates and/or pays
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The notice is confusing and incomplete because it states that the settlement

without disclosing that class members

would be releasing ,

by another company. Defendant does not control Chesapeake Energy or

Chesapeake Operating. Thus, class members could quite correctly conclude from

reading the notice that the release does not bar them from actions against these

companies when in fact it does.

Finally, disclosure of the actual release language does not solve the

underlying problem that the release language is simply too broad to be equitable.

As detailed in the Ostroski Conversion Complaint and in the filings in this docket

by the Pennsylvania Attorney General, the conduct of Chesapeake Energy and

Chesapeake Operating was egregious in the extreme. These companies should not

be permitted to evade tort liability via a release in a contract action in which they

are not named.

B. Movants Meet the Requirements for Permissive Intervention
Under Rule 24 (b).
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with the original plaintiffs, permissive intervention is allowed. McKay v. Hayison,

614 F.2d 899, 906 (3d. Cir. 1980). The Ostroski Conversion Case shares common

questions of law and fact with this action because the claims in both cases arise

from the underpayment of natural gas royalties under leases with Chesapeake

Appalachia. As such, this Court should permit Movants to intervene under Rule

24(b).

C. The Settlement Is Woefully Inadequate

The full extent of the underpayment of the royalties is detailed in the

Ostroski Conversion Complaint. As set forth in that Complaint, Defendant had no

right to deduct any costs from the royalties because all were incurred after

Defendant had sold the gas and transferred title to the buyer.

In their responses in opposition to this motion to intervene, Class Counsel

s them to

deduct costs incurred by Defendant after it has sold the gas. This is patently

incorrect. In interpreting the Guaranteed Minimum Royalty Act, the Pennsylvania

from gas royalties, and carefully defined these as

the gas exits the ground until it is sold Kilmer v. Elexco Land Services, Inc., 990
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This precise question arose in Pollock v. Energy Corporation of America, a

gas royalty case successfully tried to a jury in federal court in Pittsburgh earlier

this year. Before the case went to trial, the court entered partial summary judgment

as to liability against the Defendant gas producer, ruling that it had breached the

leases by deducting transportation costs that where incurred after the producer had

transferred title its marketing affiliate. See Pollock v. Energy Corporation of

America, No. 10-1553, 2013 WL 275327 at *1-2 (W. D. Pa. Jan. 24, 2013) (Conti,

C.J.).

Although Defendant in this case was barred from taking any costs from the

royalties as a matter of law, the proposed settlement fails to recoup all of the costs

deducted. Stripped to its essentials, the proposed settlement is this:

Defendant would make an initial payment of 55% of all the
costs deducted prior to September 1, 2013. This reimbursement,
however, would only be for costs incurred between the well and
the point where the gathering system interconnects with the
interstate pipeline system. There would be no reimbursement of
costs deducted for interstate transportation, even though they
exceeded the industry norm.

Defendant would make a payment of 27.5% of all costs
deducted from September 1, 2013 through the effective date of
the settlement. Again, there would be no reimbursement of the
deductions taken for interstate transportation.
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long thereafter as Chesapeake is paying Royalties to the
Settlement Class Members and their successors and assigns on

is
method, the royalty owner would pay 100% of the interstate
transportation costs transportation and 72.5% of the costs
between the well and the interstate pipeline system (thereby
making permanent the cost structure put in place for gas
produced after September 1, 2013).

Although the royalty owners never had an obligation to pay any
costs (because the lessee incurs none), the settlement states that

because 72.5% of the costs are deducted rather than 100%. The

however, because no deductions are permitted as a matter of
law.

Class Counsel seek as legal fees not only one-third of the costs
reimbursed to the class, they seek one-third of the so-called

These bonus payments would continue for up to five years.
Thus, one-third of the 27.5% of the costs that Defendant would
stop deducting would not inure to the royalty owners but to
Class Counsel, all on the fiction that the settlement is creating a

reforms the leases to allow deductions
that are not presently deductible.

The obvious questions raised by this unconscionable settlement are these:

1.

the lessee held title?

2. Why, with no explanation, does the amount of the cost

reimbursements drop from 55% and to 27.5%?
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3.

costs likewise are incurred after the lessee has transferred title.

4. Why are the transportation deductions higher than the industry norm?

5. Why is the method of calculating the royalties permitted to continue

even if present and future court rulings and statutes make the method unlawful?

6. Why do the lawyers receive one-

for up to five years when the new method, rather

than benefiting the royalty owners, burdens them with costs they presently have no

obligation to pay?

7. Why, with no explanation, is there no settlement payment on the

claim in the Demchak complaint that the royalties were calculated on below-

market prices?
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Respectfully submitted,

/s/ William R. Caroselli
William R. Caroselli
Pa. I.D. No. 00452
David A. McGowan
Pa. ID No. 52010
CAROSELLI BEACHLER McTIERNAN

& COLEMAN, L.L.C.
20 Stanwix Street, 7th Floor
Pittsburgh, Pennsylvania 15222
Telephone: (412) 391-9860
Email: wcaroselli@cbmclaw.com

dmcgowan@cbmclawlaw.com

Counsel for Proposed Intervenors
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CERTIFICATE OF SERVICE

I hereby certify on December 11, 2015 the foregoing REPLY IN SUPPORT OF
EMERGENCY MOTION TO INTERVENE
by electronic means pursuant to LR 5.7 upon the following Counsel for the Parties:

Alexandra C. Warren
Cuneo Gilbert & LaDuca, LLP
507 C Street NE
Washington, DC 20002
awarren@cuneolaw.com

David S. Stellings
250 Judson Street
8th Floor
New York, New York 10013
dstellings@lchb.com

Charles J. LaDuca
Cuneo Gilbert & LaDuca, LLP
507 C Street NE
Washington, DC 20002
charlesl@cuneolaw.com

Larry D. Moffatt
Daniel Coker Horton & Bell, P.A.
265 N. Lamar Blvd.
Suite R
P.O. Box 1396
Oxford, MS 38655
lmoffett@danielcoker.com

Charles E. Schaffer
Levin, Fishbein, Sedran & Berman
510 Walnut Street
Suite 500
Philadelphia, PA 19106
csschaffer@lfsblaw.com

3738 Birney Avenue
Moosic, PA 18507
mobrien@theobrienlawgroup.com

Don W. Barrett
Barrett Law Group, P.A.
404 Court Square North
P.O. Box 927
Lexington, MS 39095
dbarrett@barrettlawgroup.com

Daniel T. Brier
Myers Brier & Kelly, LLP
425 Spruce Street
Suite 200
Scranton, PA 18503
dbrier@mbklaw.com
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Douglas A. Clark
1563 Main Street
Peckville, PA 18452
clarkequire@comcast.net

Daniel T. Donovan
Kirkland & Ellis LLP
655 Fifteenth Street, NW
Washington, DC 20005
daniel.donovan@kirkland.com

Rachel Schulman
Rachel Schulman, Esq. PLLC
14 Bons Street
Suite 143
Great Neck, NY 11021
rachel@schulmanpllc.com

Ragan Naresh
Kirkland & Ellis LLP
655 Fifteenth Street, NW
Washington, DC 20005
Ragan.naresh@kirkland.com

Francis P. Karam
Frances P. Karam, Esq. PC
175 Varick Street
New York, New York 10014
frank@fkaramlaw.com

Edward A. Abrahamsen, Jr.
Abrahmasen Conaboy & Abrahamsen
1006 Pittston Avenue
Scranton, PA 18505
cabrahamsonsen@law-aca.com

Gerard M. Karam
Mazzoni and Karam
321 Spruce Street -Suite 201
Bank Towers Building
Scranton, PA 18503
gkaram18@msn.com

I further certify on this date that the foregoing was served via First Class U.S.
Mail, postage pre-paid upon the following Parties and/or Counsel for the Parties
addressed as follows:

Bonnie R. Griffin
187 Lafrance Road
Laceyville, PA 18623-7830

Carol Ann Brotzman
DCMAC Family Farm FLP
108 Dale and Carole Lane
Laceyville, PA 18623
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Daniel Seltz
Lieff Cabraser Heimann Bernstein LLP
250 Hudson Street, 8th Floor
New York, NY 10013

Duane C. Lewis
3009 Sugar Creek Road
Towanda, PA 18848

Francis Dale
DCMAC Family Farm FLP
108 Dale and Carol Lane
Laceyville, PA 18623

Frederick C. Griffin
187 Lafrance Road
Laceyville, PA 18623-7830

Janet R. Lewis
3009 Sugar Creek Road
Towanda, PA 18848

BY: / s / William R. Caroselli
William R. Caroselli
Pa. I.D. No.: 00452
E-mail: wcaroselli@cbmclaw.com

David A. McGowan
Pa. ID No.: 52010
E-mail: dmcgowan@cbmclaw.com

CAROSELLI BEACHLER MCTIERNAN

& COLEMAN, LLC
20 Stanwix Street, 7th Floor
Pittsburgh, Pennsylvania 15222
Telephone: (412) 391-9860
Counsel for Proposed Intervenors
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